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1
 

NAMES OF REPORTING PERSONS

Jacobs Private Equity, LLC
   
   

2  
CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP (SEE INSTRUCTIONS)

 (a)   o 
 (b)   o 

   

3
 SEC USE ONLY
  
  

   

4
 SOURCE OF FUNDS (SEE INSTRUCTIONS)
  
 AF

   

5
 CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)
  
 o

   

6
 CITIZENSHIP OR PLACE OF ORGANIZATION
  
 Delaware

    

 
7

 SOLE VOTING POWER
   

NUMBER OF  19,285,7141
 

   

SHARES
8

 SHARED VOTING POWER
BENEFICIALLY   

OWNED BY  None
 

   

EACH
9

 SOLE DISPOSITIVE POWER
REPORTING   

PERSON  19,285,714
 

   

WITH
10

 SHARED DISPOSITIVE POWER
   
  None

   

11
 AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON
  
 19,285,714

   

12
 CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES (SEE INSTRUCTIONS)
  
 o

   

13
 PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)
  
 70.0%2

   

14
 TYPE OF REPORTING PERSON (SEE INSTRUCTIONS)
  
 OO

1  Represents (i) 67,500 shares of Preferred Stock (as defined below), which are initially convertible into an aggregate of 9,642,857 Shares (as defined
below), and (ii) 9,642,857 Warrants (as defined below) initially exercisable for an aggregate of 9,642,857 Shares at an exercise price of $7.00 per
Share.

 

2  Calculated based on 33,011,561 Shares outstanding as of August 15, 2011, as reported by the Company (as defined below) in its Quarterly Report on
Form 10-Q filed with the Securities and Exchange Commission on August 15, 2011, and as adjusted for a 4-for-1 reverse stock split effected on
September 2, 2011, resulting in a total of 8,252,890 Shares plus 19,285,714 Shares issuable upon conversion of Preferred Stock and exercise of
Warrants by the Reporting Parties.
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1
 

NAMES OF REPORTING PERSONS

Bradley S. Jacobs
   
   

2  
CHECK THE APPROPRIATE BOX IF A MEMBER OF A GROUP (SEE INSTRUCTIONS)

 (a)   o 
 (b)   o 

   

3
 SEC USE ONLY
  
  

   

4
 SOURCE OF FUNDS (SEE INSTRUCTIONS)
  
 PF

   

5
 CHECK IF DISCLOSURE OF LEGAL PROCEEDINGS IS REQUIRED PURSUANT TO ITEMS 2(d) OR 2(e)
  
 o

   

6
 CITIZENSHIP OR PLACE OF ORGANIZATION
  
 United States

    

 
7

 SOLE VOTING POWER
   

NUMBER OF  19,285,7143
 

   

SHARES
8

 SHARED VOTING POWER
BENEFICIALLY   

OWNED BY  None
 

   

EACH
9

 SOLE DISPOSITIVE POWER
REPORTING   

PERSON  19,285,714
 

   

WITH
10

 SHARED DISPOSITIVE POWER
   
  None

   

11
 AGGREGATE AMOUNT BENEFICIALLY OWNED BY EACH REPORTING PERSON
  
 19,285,714

   

12
 CHECK IF THE AGGREGATE AMOUNT IN ROW (11) EXCLUDES CERTAIN SHARES (SEE INSTRUCTIONS)
  
 o

   

13
 PERCENT OF CLASS REPRESENTED BY AMOUNT IN ROW (11)
  
 70.0%4

   

14
 TYPE OF REPORTING PERSON (SEE INSTRUCTIONS)
  
 IN

3  Bradley S. Jacobs has indirect beneficial ownership of such Shares as a result of being the Managing Member of JPE.
 

4  See Footnote 2.

 



 

     This Amendment No. 1 amends and restates the Schedule 13D filed with the Securities and Exchange Commission on June 22, 2011 in its entirety.

Item 1. Security and Issuer

     The class of equity securities to which this statement relates is the common stock, $0.001 par value per share (the “Shares”), of XPO Logistics, Inc.
(formerly Express-1 Expedited Solutions, Inc.) (the “Company”). The principal executive offices of the Company are located at 429 Post Road, Buchanan,
Michigan 49107.

Item 2. Identity and Background

     (a)-(c) and (f) This Schedule 13D is being filed by Jacobs Private Equity, LLC, a Delaware limited liability company (“JPE”), and Bradley S. Jacobs
(together with JPE, the “Reporting Parties”), an individual citizen of the United States.

     The address of the principal place of business and the principal office of the Reporting Parties is 350 Round Hill Road, Greenwich, CT 06831. JPE is an
investment vehicle formed to make equity investments in companies. Mr. Jacobs is the Managing Member of JPE and, effective as of September 2, 2011, the
Chief Executive Officer, the Chairman of the Board of Directors (the “Board”) and a director of the Company.

     (d) and (e) During the last five years, the Reporting Parties (1) have not been convicted in a criminal proceeding (excluding traffic violations or similar
misdemeanors) and (2) have not been a party to a civil proceeding of a judicial or administrative body of competent jurisdiction as a result of which such
person was or is subject to a judgment, decree or final order enjoining future violations of, or prohibiting or mandating activities subject to, federal or state
securities laws or finding any violation with respect to such laws.

Item 3. Source and Amount of Funds or Other Consideration

     Upon the closing of the Equity Investment (as defined below), the Company issued to JPE, for $67,500,000 in cash, (i) 67,500 shares of Preferred Stock,
which are initially convertible into an aggregate of 9,642,857 Shares, and (ii) 9,642,857 Warrants initially exercisable for an aggregate of 9,642,857 Shares at
an exercise price of $7.00 per share. JPE used the personal funds of Mr. Jacobs (including funds from estate planning trusts established by Mr. Jacobs) to fund
the purchase price for these shares of Preferred Stock and Warrants.

Item 4. Purpose of Transaction

     The purpose of the acquisition of the Preferred Stock and the Warrants is to acquire a controlling interest in the Company and, in connection therewith, to
use the Company as a platform for growth in its businesses through organic expansion and strategic acquisitions.

The Investment Agreement

     On June 13, 2011, the Company entered into an Investment Agreement (the “Investment Agreement”) with JPE and the other investors party thereto
(including by joinders thereto) (collectively with JPE, the
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“Investors”), providing for an aggregate investment by the Investors of up to $150 million in cash in the Company, including amounts payable upon exercise
of the warrants described below (collectively, the “Equity Investment”). On September 2, 2011, upon the closing of the Equity Investment, the Company
issued to the Investors, for $75,000,000 in cash, (i) an aggregate of 75,000 shares of Series A Convertible Perpetual Preferred Stock of the Company (the
“Preferred Stock”) and (ii) 10,714,286 warrants to purchase 10,714,286 Shares (the “Warrants”).

     The Preferred Stock has an initial liquidation preference of $1,000 per share, for an aggregate initial liquidation preference of $75,000,000. The Preferred
Stock is convertible at any time, in whole or in part and from time to time, at the option of the holder thereof into a number of Shares equal to the then-
applicable liquidation preference divided by the conversion price, which is initially $7.00 per Share (subject to customary anti-dilution adjustments), for an
effective initial aggregate conversion rate of 10,714,286 Shares. The Preferred Stock pays quarterly cash dividends equal to the greater of (i) the “as-
converted” dividends on the underlying Shares for the relevant quarter and (ii) 4% of the then-applicable liquidation preference per annum. Accrued and
unpaid dividends for any quarter will accrete to liquidation preference for all purposes. The Preferred Stock votes together with the Shares on an “as-
converted” basis on all matters, except as otherwise required by law, and separately with respect to certain matters implicating the rights of holders of shares
of Preferred Stock.

     Each Warrant is initially exercisable at any time and from time to time from the closing date until September 2, 2021, at the option of the holder thereof,
into one Share at an initial exercise price of $7.00 in cash per Share (subject to customary anti-dilution adjustments). The initial aggregate number of Shares
subject to Warrants is 10,714,286 Shares.

     Upon closing of the Equity Investment, JPE became the controlling stockholder of the Company. In connection with the closing of the Equity Investment,
Bradley S. Jacobs, the Managing Member of JPE, was elected as the Chairman of the Board of the Company on September 2, 2011. Mr. Jacobs also was
appointed Chief Executive Officer of the Company at that time.

     Immediately following the closing of the Equity Investment, the Board was reconstituted such that: (i) the number of seats on the Board was increased
from seven to eight, and all pre-closing directors of the Company, other than Mr. James Martell, resigned effective as of immediately prior to the closing;
(ii) six of the vacancies on the Board were filled by designees of JPE (including Mr. Jacobs), and the remaining vacancy will be filled by a designee of JPE at
a later date; (iii) each standing committee of the Board was reconstituted in a manner reasonably acceptable to JPE and (iv) Mr. Jacobs became the Chairman
of the Board. Additionally, JPE is entitled to nominate for election to the Board in connection with each meeting of stockholders at which directors are to be
elected (i) a majority of the directors on the Board, for so long as JPE controls at least 33% of the total voting power of the capital stock of the Company on a
fully-diluted basis or (ii) 25% of the directors on the Board, for so long as JPE controls at least 20% (but less than 33%) of the total voting power of the
capital stock of the Company on a fully-diluted basis.

     In connection with the foregoing, the Amended and Restated Certificate of Incorporation of the Company was amended to, among other things, provide
that any vacancy on the Board of the Company will be filled by the remaining directors or director.

The Voting Agreements

     Concurrently with the execution of the Investment Agreement, each of Michael Welch, an officer and a former director of the Company, and Daniel Para,
an officer and a former director of the Company, entered into
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Voting Agreements with JPE, pursuant to which they agreed, in their capacities as stockholders of the Company and subject to the terms of such agreements,
to, among other things, vote their Shares in favor of the Equity Investment and related approvals, and granted JPE an irrevocable proxy in respect of their
Shares in connection therewith.

     The Voting Agreements were each terminated by the mutual consent of the parties thereto following the approval of the Equity Investment and the other
transactions contemplated by the Investment Agreement at the special meeting of stockholders of the Company on September 1, 2011.

     The foregoing descriptions of the Investment Agreement and the Voting Agreements do not purport to be complete and are qualified in their entirety by
reference to the full text of such agreements, which are included as exhibits hereto and are incorporated herein by reference.

     Except as set forth in this Item 4, neither JPE nor Mr. Jacobs has any plan or proposals that relate to or would result in any of the transactions described in
subparagraphs (a) through (j) of Item 4 of Schedule 13D (although JPE and Mr. Jacobs reserve the right to develop such plans).

Item 5. Interest in Securities of the Issuer

     (a)-(b) JPE owns 67,500 shares of Preferred Stock initially convertible into 9,642,857 Shares, and 9,642,857 Warrants initially exercisable for 9,642,857
Shares. Therefore, JPE, for the purposes of Rule 13d-3 promulgated under the Securities Exchange Act of 1934 (the “Exchange Act”), beneficially owns
19,285,714 Shares and Mr. Jacobs, for the purposes of Rule 13d-3 promulgated under the Exchange Act, indirectly beneficially owns 19,285,714 Shares. This
number of Shares represents, for the purposes of Rule 13d-3, approximately 70.0% of the outstanding shares of voting stock of the Company based on
33,011,561 Shares outstanding as of August 15, 2011, as reported by the Company in its Quarterly Report on Form 10-Q filed with the Securities and
Exchange Commission on August 15, 2011, and as adjusted for a 4-for-1 reverse stock split on September 2, 2011, resulting in a total of 8,252,890
outstanding Shares.

     JPE has the sole power to vote or to direct the vote, and the sole power to dispose or to direct the disposition of, the Preferred Stock and Warrants (and the
Shares issuable upon conversion or exercise thereof) described in the foregoing paragraph.

     (c) Except for the purchase of the shares of Preferred Stock and the Warrants described above and the termination of the Voting Agreements, neither
Reporting Party has effected any transaction in the Shares since the date of the Reporting Parties’ most recent filing on Schedule 13D.

     (d) No other person is known to have the right to receive or the power to direct the receipt of dividends from, or the proceeds from the sale of, any Shares
beneficially owned by the Reporting Persons.

     (e) Pursuant to the Voting Agreements, JPE may have been deemed for the purposes of Rule 13d-3 promulgated under the Exchange Act to beneficially
own 4,476,690 Shares and Mr. Jacobs may have been deemed for the purpose of Rule 13d-3 promulgated under the Exchange Act to indirectly beneficially
own 4,476,690 Shares. That number represented, for the purposes of Rule 13d-3, approximately 13.6% of the outstanding shares of voting stock of the
Company as of June 13, 2011. However, the Reporting Parties disclaimed any beneficial ownership of such Shares (and nothing herein shall be deemed to be
an admission by the Reporting Parties as to the beneficial ownership of such Shares pursuant to the Voting Agreements). However, upon termination of the
Voting Agreements on September 1, 2011 and prior to the closing of the Equity Investment on September 2, 2011, if JPE had previously been deemed to hold
such beneficial ownership
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and Mr. Jacobs to hold such indirect beneficial ownership, then each would have ceased to beneficially own any Shares during such period.

Item 6. Contracts, Arrangements, Understandings or Relationships with Respect to Securities of the Issuer

     At the closing of the Equity Investment, JPE became party to the Registration Rights Agreement dated as of September 2, 2011 (the “Registration Rights
Agreement”), by and among JPE, the other holders of registrable securities and designated secured lenders from time to time party thereto and the Company.
The summary of the material terms of the Registration Rights Agreement below is qualified in its entirety by reference to the Registration Rights Agreement,
a copy of which is included as Exhibit 99.4 to this Schedule 13D and incorporated by reference herein.

     The Registration Rights Agreement provides the holders of registrable securities thereunder with certain rights to cause the Company to register the sale of
shares of Preferred Stock, Warrants and Shares issued or issuable upon conversion of the Preferred Stock or upon exercise of the Warrants.

     In addition, following consummation of the Equity Investment, in order to reinforce JPE’s long-term commitment to the Company and its stockholders,
JPE, acting unilaterally and voluntarily, committed to the Company that, during the period ending one year from the closing, it will not sell or otherwise
transfer any of the Preferred Stock or Warrants or the Shares issuable upon conversion or exercise thereof, other than transfers to affiliates who also make
such commitment, or as security for financial planning purposes and charitable contributions.

     Other than as described in Items 3, 4 and 5 and this Item 6, to the knowledge of the Reporting Parties, there are no contracts, arrangements, understandings
or relationships (legal or otherwise) among the persons named in Item 2 or between such persons and any other person with respect to any securities of the
Company, including, but not limited to, transfer or voting of any of the securities, finder’s fees, joint ventures, loan or option arrangements, puts or calls,
guarantees of profits, division of profits or loss, or the giving or withholding of proxies, including any securities pledged or otherwise subject to a
contingency the occurrence of which would give another person voting power or investment power over such securities other than standard default and
similar provisions contained in loan agreements.

Item 7. Material To Be Filed as Exhibits
     

Exhibit No.  Exhibit Description
 99.1  Investment Agreement, dated as of June 13, 2011, by and among Jacobs Private Equity, LLC, each of the other investors party thereto and

Express-1 Expedited Solutions, Inc. (incorporated by reference to Exhibit 2.1 to Express-1 Expedited Solutions, Inc.’s Current Report on
Form 8-K filed June 14, 2011).

 99.2  Voting Agreement, dated as of June 13, 2011, by and among Jacobs Private Equity, LLC and Daniel Para (incorporated by reference to
Exhibit 2.2 to the Company’s Current Report on Form 8-K filed June 14, 2011).

 99.3  Voting Agreement, dated as of June 13, 2011, by and among Jacobs Private Equity, LLC and Michael Welch (incorporated by reference to
Exhibit 2.3 to the Company’s Current Report on Form 8-K filed June 14, 2011).

 99.4  Registration Rights Agreement, dated as of September 2, 2011, by and among Jacobs Private Equity, LLC, each of the other holders and
designated secured lenders party thereto and XPO Logistics, Inc.

 99.5  Letter, dated September 2, 2011, from Jacobs Private Equity, LLC to XPO Logistics, Inc.
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     After reasonable inquiry and to the best of my knowledge and belief, I certify that the information set forth in this statement is true, complete and correct.

Date: September 2, 2011
     
 JACOBS PRIVATE EQUITY, LLC,

  

 by  /s/ Bradley S. Jacobs  
  Name:  Bradley S. Jacobs  
  Title:  Managing Member  
 
 
 
   /s/ Bradley S. Jacobs  
  Name:  Bradley S. Jacobs  

 



Exhibit 99.4

 

REGISTRATION RIGHTS AGREEMENT

by and among

JACOBS PRIVATE EQUITY, LLC,

THE OTHER HOLDERS OF REGISTRABLE SECURITIES AND
DESIGNATED SECURED LENDERS

and

XPO LOGISTICS, INC.

Dated as of September 2, 2011
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     REGISTRATION RIGHTS AGREEMENT dated as of September 2, 2011 (this “Agreement”), by and among JACOBS PRIVATE EQUITY, LLC
(the “Investor Representative”), each of the other Holders (as defined below), each Designated Secured Lender (as defined below) and XPO
LOGISTICS, INC., a Delaware corporation (the “Company”).

WITNESSETH:

          WHEREAS, this Agreement is entered into pursuant to that certain Investment Agreement dated as of June 13, 2011 (the “Investment Agreement”), by
and among the Investor Representative, each of the other Initial Holders party thereto and the Company, pursuant to which the execution and delivery of this
Agreement is a condition to the closing of the transactions contemplated thereby.

          NOW, THEREFORE, in consideration of the foregoing, the Investor Representative, the other Initial Holders and the Company hereby agree as
follows:

ARTICLE I

Definitions

          As used in this Agreement, the following terms shall have the following meanings:

          “Agreement” has the meaning set forth in the preamble to this Agreement.

          “Board” means the Board of Directors of the Company.

          “Company” has the meaning set forth in the preamble to this Agreement, and its successors and permitted assigns.

          “Company Common Stock” means the common stock, par value $0.001 per share, of the Company.

          “Demand Registration” has the meaning set forth in Section 2.01(a).
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          “Demand Registration Statement” has the meaning set forth in Section 2.01(a).

          “Designated Secured Lender” means any secured lender or other pledgee of a Holder to whom any Registrable Securities of such Holder are pledged as
collateral or otherwise subjected to a lien to secure an obligation of such Holder, and with respect to which the applicable Holder has provided written notice
to the Company that such person shall constitute a “Designated Secured Lender” for purposes of this Agreement.

          “Exchange Act” means the Securities Exchange Act of 1934, as amended.

          “Expenses” means all expenses incurred by the Company, the Holders and any Designated Secured Lenders in effecting any registration pursuant to this
Agreement, including all registration and filing fees, printing expenses, reasonable fees and disbursements of one counsel selected by the Investor
Representative to represent all Holders and Designated Secured Lenders of Registrable Securities included in such registration, blue sky fees and expenses
and expenses of the Company’s independent accountants in connection with any regular or special reviews or audits incident to or required by any such
registration, but excluding all underwriting discounts and selling commissions applicable to the sale of the applicable Registrable Securities.

          “Holder” means each holder of Registrable Securities, including the Initial Holders and any assignees or transferees thereof (including any pledgees
who acquire and hold Registrable Securities upon foreclosure of the underlying obligation).

          “including” means “including, without limitation”.

          “Initial Holders” means the persons set forth on Schedule I to this Agreement.

          “Investment Agreement” has the meaning set forth in the preamble to this Agreement.

          “Investor Representative” has the meaning set forth in the preamble to this Agreement.

          “Majority Holders” has the meaning set forth in Section 2.01(a).

          “Maximum Number of Shares” has the meaning set forth in Section 2.01(c).

          “person” means any natural person, corporation, limited liability company, partnership, joint venture, trust, business association, governmental entity or
other entity.

          “Piggyback Registration” has the meaning set forth in Section 2.02(a).

          “Preferred Stock” means the shares of Series A Convertible Perpetual Preferred Stock of the Company issued pursuant to the Investment Agreement.

3



 

          “Prospectus” means the prospectus included in any Registration Statement, as amended or supplemented by any prospectus supplement with respect to
the terms of the offering of any of the Registrable Securities covered by such Registration Statement and by all other amendments and supplements to the
prospectus, including post-effective amendments and all material incorporated by reference in such prospectus.

          “registered and registration” shall refer to a registration effected by preparing and (a) filing a Registration Statement in compliance with the Securities
Act and applicable rules and regulations thereunder, and the declaration of or automatic effectiveness of such Registration Statement or (b) filing a Prospectus
and/or prospectus supplement in respect of an appropriate effective Registration Statement on Form S-3.

          “Registrable Securities” means shares of Preferred Stock, Warrants and shares of Company Common Stock or other securities issued or issuable upon
conversion of the Preferred Stock or upon exercise of the Warrants. Registrable Securities shall continue to be Registrable Securities (whether they continue
to be held by the Initial Holders or they are transferred to other persons) until (i) they are sold pursuant to an effective Registration Statement under the
Securities Act; or (ii) they may be sold by their holder without registration under the Securities Act pursuant to Rule 144 without limitation thereunder on
volume or manner of sale or other restrictions under Rule 144.

          “Registration Rights” means the rights of Holders set forth in Article II to have Registrable Securities registered under the Securities Act for sale under
one or more effective Registration Statements.

          “Registration Statement” means any registration statement filed by the Company under the Securities Act pursuant to the Registration Rights, including
the Prospectus, any amendments and supplements to such registration statement, including post-effective amendments, and all exhibits and all material
incorporated by reference in such registration statement.

          “Rule 144 and Rule 415” mean, in each case, such rule promulgated under the Securities Act (or any successor provision), as such rule may be
amended from time to time.

          “Scheduled Black-Out Period” means, with respect to any fiscal quarter, the period from and including the last day of such fiscal quarter to and
including the day that is one day after the day on which the Company publicly releases its earnings for such fiscal quarter.

          “SEC” means the Securities and Exchange Commission.

          “Securities Act” means the Securities Act of 1933, as amended.

          “Warrants” means the warrants to purchase Company Common Stock issued pursuant to the Investment Agreement.

4



 

ARTICLE II

Registration Rights

          SECTION 2.01. Demand Registration Rights. (a) Subject to the provisions hereof, any Holder or group of Holders holding Registrable Securities
constituting, convertible into or exercisable for, in the aggregate, no less than a majority of the total number of shares of Company Common Stock that either
constitute Registrable Securities or are issuable upon conversion of Preferred Stock or exercise of Warrants that constitute Registrable Securities (the
“Majority Holders”) may, at any time from and after the date hereof, request registration for resale under the Securities Act of all or part of the Registrable
Securities (a “Demand Registration”) by giving written notice thereof to the Company (which request shall specify the number of shares of Registrable
Securities to be offered by each Holder and/or its Designated Secured Lenders and whether such Registration Statement shall be a “shelf” Registration
Statement under Rule 415 promulgated under the Securities Act). The Company shall give written notice of any request for a Demand Registration, which
request complies with this Section 2.01(a), within five days after the receipt thereof, to each Holder who did not initially join in such request. Within 10 days
after receipt of such notice, any such Holder may request in writing that all or part of its Registrable Securities be included in such Demand Registration, and
the Company shall include in the Demand Registration the Registrable Securities of each such Holder requested to be so included, subject to the provisions of
Section 2.01(c). Each such request shall specify the number of shares of Registrable Securities to be offered by such Holder and/or its Designated Secured
Lenders. If requested by any Holder, the Company shall include as a selling security holder in the applicable Registration Statement any Designated Secured
Lender of the applicable Holder with respect to the Registrable Securities of the applicable Holder, subject to Section 3.04. Subject to Section 2.01(c) below,
upon receipt of a Demand Registration notice in accordance herewith, the Company shall use reasonable best efforts (i) to file a Registration Statement
(which shall be a “shelf” Registration Statement under Rule 415 promulgated under the Securities Act if requested pursuant to the request of the Majority
Holders pursuant to the first sentence of this Section 2.01(a)) registering for resale such number of Registrable Securities as requested to be so registered as
promptly as reasonably practicable and in any event within 30 days, in the case of a registration statement on Form S-3, or 45 days, in the case of a
registration statement on Form S-1, after the request of the Majority Holders therefor (such Registration Statement, a “Demand Registration Statement”) and
(ii) to cause such Demand Registration Statement to be declared effective by the SEC as promptly as reasonably practicable thereafter. Notwithstanding the
foregoing, the Company shall not be required to effect a registration pursuant to this Section 2.01(a): (A) with respect to securities that are not Registrable
Securities; (B) during any Scheduled Black-Out Period; (C) if the aggregate offering price of the Registrable Securities to be offered is less than $5,000,000,
unless the Registrable Securities to be offered constitute all of the then-outstanding Registrable Securities; or (D) within 90 days after the effective date of a
prior Demand Registration Statement. If permitted under the Securities Act, such Demand Registration Statement shall be one that is automatically effective
upon filing.
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          (b) The Holders shall be entitled to a total of three Demand Registrations. A Registration Statement shall not count as a permitted Demand Registration
unless and until it has become effective and Holders are able to register at least 75% of the Registrable Securities requested by the Holders to be included in
such registration. A Demand Registration shall not count against the number of such registrations set forth in the second preceding sentence if (i) after the
applicable Demand Registration Statement has become effective, such Demand Registration Statement or the related offer, sale or distribution of Registrable
Securities thereunder becomes the subject of any stop order, injunction or other order or restriction imposed by the SEC or any other governmental agency or
court for any reason attributable to the Company and such interference is not thereafter eliminated so as to permit the completion of the contemplated
distribution of Registrable Securities or (ii) in the case of an underwritten offering, the conditions specified in the related underwriting agreement, if any, are
not satisfied or waived for any reason attributable to the Company or for any reason not attributable to the selling Holder or Holders or their applicable
Designated Secured Lenders, and as a result of any such circumstances described in clause (i) or (ii), less than all of the Registrable Securities covered by the
Demand Registration Statement are sold by the selling Holder or Holders or their applicable Designated Secured Lenders pursuant to the Demand
Registration Statement.

          (c) The Company may include in a Demand Registration Statement shares of Company Common Stock for sale for its own account or for the account
of other security holders of the Company. If such Demand Registration Statement is in respect of an underwritten offering and the managing underwriters of
the requested Demand Registration advise the Company and the Investor Representative that in their reasonable opinion the number of shares of Company
Common Stock or other securities proposed to be included in the Demand Registration Statement exceeds the number of shares of Company Common Stock
or other securities that can be sold in such underwritten offering without materially delaying or jeopardizing the success of the offering (including the offering
price per share) (such maximum number of shares, the “Maximum Number of Shares”), the Company will include in such Demand Registration Statement
only such number of shares of Company Common Stock and other securities that in the reasonable opinion of the managing underwriters can be sold without
materially delaying or jeopardizing the success of the offering (including the offering price per share), which shares of Company Common Stock and other
securities will be so included in the following order of priority: (i) first, the Registrable Securities of all Holders requested to be included therein, pro rata on
the basis of the aggregate number of shares of Company Common Stock represented (including upon exercise or conversion) by the Registrable Securities
requested to be included by each such Holder; (ii) second, the shares of Company Common Stock and other securities the Company proposes to sell; and
(iii) third, any other shares of Company Common Stock and other securities that have been requested to be so included by any other person.

          (d) If any of the Registrable Securities covered by a Demand Registration are to be sold in an underwritten offering, the Company and the Investor
Representative shall mutually agree upon the selection of the managing underwriter or underwriters. If the Company and the Investor Representative are
unable to agree on the managing
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underwriter or underwriters within a reasonable amount of time, the Company and the Investor Representative shall each select a managing underwriter and
such underwriters shall serve as joint managing underwriters in respect of such offering.

          (e) Notwithstanding the foregoing, if the Board determines in its good faith judgment that the filing of a Demand Registration Statement would require
the disclosure of material non-public information concerning the Company that at the time is not, in the good faith judgment of the Board, in the best interests
of the Company to disclose and is not, in the opinion of the Company’s counsel, otherwise required to be disclosed, then the Company shall have the right to
defer such filing for the period during which such registration would require such disclosure; provided, however, that (x) the Company may not defer such
filing for a period of more than 45 days per notice, (y) the total number of days that any such deferrals may be in effect in any 12-month period shall not
exceed 90 days in the aggregate, less (without duplication) the number of days during such 12-month period in which any suspensions pursuant to
Section 3.03(ii) are or have been in effect, and (z) the Company shall not exercise its right to defer a Demand Registration more than three times in the
aggregate in any 12-month period, less the number of suspensions pursuant to Section 3.03(ii) that are or have been in effect during such 12-month period.
The Company shall give written notice of its determination to the Holders and any applicable Designated Secured Lenders to defer the filing and of the fact
that the purpose for such deferral no longer exists, in each case, as promptly as reasonably practicable after the occurrence thereof.

          (f) The Company shall use reasonable best efforts to keep each Demand Registration Statement effective until the earlier of (i) two years (in the case of
a shelf Demand Registration Statement) or 90 days (in the case of any other Demand Registration Statement) from the effective date of such Demand
Registration Statement and (ii) such time as all of the Registrable Securities covered by such Demand Registration Statement have been sold pursuant to such
Demand Registration Statement.

          SECTION 2.02. Piggyback Registration Rights. (a) If at any time the Company has registered or has determined to register any of its securities for its
own account or for the account of other security holders of the Company on any registration form (other than Form S-4 or S-8 or a successor form, or any
other form if substantially all of the proceeds thereof are to be used to finance any publicly-announced acquisition) which permits the inclusion of the
Registrable Securities (a “Piggyback Registration”), the Company will give the Holders written notice thereof promptly (but in no event less than 15 days
prior to the anticipated filing date) and, subject to this Section 2.02, shall include in such registration all Registrable Securities requested to be included
therein pursuant to the written request of one or more Holders received within 10 days after delivery of the Company’s notice. If requested by any Holder, the
Company shall include as a selling security holder in the applicable Registration Statement any Designated Secured Lender of the applicable Holder with
respect to the Registrable Securities of the applicable Holder, subject to Section 3.04. If a Piggyback Registration is initiated as a primary underwritten
offering on behalf of the Company, and the managing underwriters advise the Company and the Investor Representative that in their reasonable opinion the
number of shares of Company Common Stock and other
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securities proposed to be included in such registration exceeds the Maximum Number of Shares, the Company shall include in such registration: (i) first, the
number of shares of Company Common Stock and other securities that the Company proposed to sell; (ii) second, the number of shares of Company
Common Stock and other Registrable Securities requested to be included therein by all Holders who have requested registration of Registrable Securities in
accordance with this Section 2.02(a), pro rata on the basis of the aggregate number of shares of Company Common Stock represented (including upon
exercise or conversion) by the Registrable Securities requested to be included by each such Holder; and (iii) third, any other shares of Company Common
Stock and other securities that have been requested to be so included by any other person.

          (b) If a Piggyback Registration is initiated as an underwritten registration on behalf of a holder of shares of Company Common Stock or other securities
other than the Holders (or, for the avoidance of doubt, their assignees) pursuant to a written agreement enforceable against the Company, and the managing
underwriters advise the Company and the Investor Representative that in their reasonable opinion the number of shares of Company Common Stock and other
securities proposed to be included in such registration exceeds the Maximum Number of Shares, then the Company shall include in such registration: (i) first,
the number of shares of Company Common Stock and other securities requested to be included therein by the holder(s) requesting such registration; (ii)
second, the number of shares of Company Common Stock and other Registrable Securities requested to be included therein by all Holders who have
requested registration of Registrable Securities in accordance with Section 2.02(a), pro rata on the basis of the aggregate number of shares of Company
Common Stock represented (including upon exercise or conversion) by the Registrable Securities requested to be included by each such Holder; (iii) third, the
number of shares of Company Common Stock and other securities that the Company proposes to sell; and (iv) fourth, any other shares of Company Common
Stock and other securities that have been requested to be so included by any other person.

          (c) If any Piggyback Registration is a primary or secondary underwritten offering, the Company shall have the right to select, in its sole discretion, the
managing underwriter or underwriters to administer any such offering.

          (d) The Company shall not grant to any person the right to request the Company to register any shares of Company Common Stock or other securities
in a Piggyback Registration unless such rights are consistent with the provisions of this Section 2.02.

          (e) Each Holder may withdraw all or any part of its Registrable Securities (on its own behalf or on behalf of its applicable Designated Secured Lender)
from a Piggyback Registration at any time by delivering written notice of such withdrawal request to the Company, unless such Piggyback Registration is
underwritten, in which case Registrable Securities may not be withdrawn after the effective date of the applicable Registration Statement.
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ARTICLE III

Registration Procedures

          SECTION 3.01. Expenses of Registration and Selling. All Expenses of the Company, the Holders and the applicable Designated Secured Lenders
incurred in connection with any registration, qualification or compliance hereunder or the sale of any securities registered hereunder shall be borne by the
Company.

          SECTION 3.02. Obligations of the Company. Whenever required to effect the registration of any Registrable Securities, the Company shall, as
expeditiously as reasonably practicable, subject to the other provisions of this Agreement:

          (a) Prepare and file with the SEC a Registration Statement with respect to a proposed offering of Registrable Securities and use reasonable best efforts
to have such Registration Statement declared effective as promptly as practicable.

          (b) Prepare and file with the SEC such amendments and supplements to the applicable Registration Statement and the Prospectus or prospectus
supplement used in connection with such Registration Statement as may be necessary to comply with the provisions of the Securities Act with respect to the
disposition of all Registrable Securities covered by such Registration Statement.

          (c) Furnish to the selling Holder or Holders, any applicable Designated Secured Lender and any underwriters such number of copies of the applicable
Registration Statement and each such amendment and supplement thereto (including in each case all exhibits) and of a Prospectus, including a preliminary
prospectus, in conformity with the requirements of the Securities Act, and such other documents as they may reasonably request in order to facilitate the
disposition of Registrable Securities owned or to be distributed by them.

          (d) Use reasonable best efforts to register and qualify the securities covered by such Registration Statement under such other securities or blue sky laws
of such jurisdictions as shall be reasonably requested by the Investor Representative or any managing underwriter(s), to keep such registration or qualification
in effect for so long as such Registration Statement remains in effect and to take any other action which may be reasonably necessary to enable the selling
Holder or Holders or their applicable Designated Secured Lenders to consummate the disposition in such jurisdictions of the securities owned by the selling
Holder or Holders or their applicable Designated Secured Lenders; provided, however, that the Company shall not be required in connection therewith or as a
condition thereto to qualify to do business, to file a general consent to service of process or to become subject to taxation in any such states or jurisdictions.

          (e) Notify the selling Holder or Holders and their applicable Designated Secured Lenders at any time when a Prospectus relating thereto is required to
be delivered under the Securities Act of the happening of any event as a result of which the applicable Prospectus, as then in effect, includes an untrue
statement of a material fact or
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omits to state a material fact required to be stated therein or necessary to make the statements therein, in the light of the circumstances under which such
statements were made, not misleading.

          (f) Give written notice to the selling Holder or Holders and their applicable Designated Secured Lenders:

     (i) when any Registration Statement filed pursuant to Section 2.01 or 2.02 or any amendment thereto has been filed with the SEC and when such
Registration Statement or any post-effective amendment thereto has become effective;

     (ii) of any request by the SEC for amendments or supplements to any Registration Statement or the Prospectus included therein or for additional
information;

     (iii) of the issuance by the SEC of any stop order suspending the effectiveness of any Registration Statement or the initiation of any proceedings for
that purpose;

     (iv) of the receipt by the Company or its legal counsel of any notification with respect to the suspension of the qualification of the Registrable
Securities for sale in any jurisdiction or the initiation or threatening of any proceeding for such purpose; and

     (v) of the happening of any event that requires the Company to make changes in any effective Registration Statement or Prospectus in order to make
the statements therein not misleading (in the case of the Prospectus, in the light of the circumstances under which such statements were made), which
notice shall be accompanied by an instruction to suspend the use of the Prospectus until the requisite changes have been made.

          (g) Use reasonable best efforts to prevent the issuance or obtain the withdrawal of any order suspending the effectiveness of any Registration Statement
referred to in Section 3.02(f)(iii) at the earliest practicable time.

          (h) Upon the occurrence of any event contemplated by Section 3.02(f)(v), promptly prepare a post-effective amendment to such Registration Statement
or a supplement to the related Prospectus or file any other required document so that, as thereafter delivered to the selling Holder or Holders, their applicable
Designated Secured Lenders and any underwriters, the Prospectus will not contain an untrue statement of a material fact or omit to state any material fact
necessary to make the statements therein, in the light of the circumstances under which they were made, not misleading. If the Company notifies the selling
Holder or Holders and their applicable Designated Secured Lenders in accordance with Section 3.02(f)(v) to suspend the use of the Prospectus until the
requisite changes to the Prospectus have been made, then the selling Holder or Holders and their applicable Designated Secured Lenders and any underwriters
shall suspend use of such Prospectus and use reasonable best efforts to return to the Company
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all copies of such Prospectus (at the Company’s expense) other than permanently filed copies then in the possession of the selling Holder or Holders, their
applicable Designated Secured Lenders or the underwriters.

          (i) Use reasonable best efforts to procure the cooperation of the Company’s transfer agent in settling any offering or sale of Registrable Securities,
including with respect to the transfer of physical stock certificates into book-entry form in accordance with any procedures reasonably requested by the
Investor Representative or any managing underwriter(s).

          (j) In the case of an underwritten offering, enter into an underwriting agreement in form, scope and substance as is customarily entered into for similar
underwritten offerings of equity securities by similar companies and take all such other actions reasonably requested by the Investor Representative or by the
managing underwriter(s), if any, to expedite or facilitate the underwritten disposition of such Registrable Securities, and in connection therewith (i) make such
representations and warranties to the selling Holder or Holders, their applicable Designated Secured Lenders and the managing underwriter(s) with respect to
the business of the Company and its subsidiaries, and the Registration Statement, Prospectus and documents, if any, incorporated or deemed to be
incorporated by reference therein, in each case, in form, substance and scope as are customarily made by the issuer in similar underwritten offerings of equity
securities by similar companies, and, if true, confirm the same if and when requested; (ii) use reasonable best efforts to furnish the underwriter(s) with
opinions of counsel to the Company, addressed to the managing underwriter(s), covering the matters customarily covered in the opinions requested in similar
underwritten offerings of equity securities by similar companies; (iii) use reasonable best efforts to obtain “cold comfort” letters from the current and former
independent certified public accountants of the Company (and, if necessary, any other independent certified public accountants of any business acquired by
the Company for which financial statements and financial data are included in the Registration Statement) who have certified the financial statements
included in such Registration Statement, such letters to be in customary form and covering matters of the type customarily covered in “cold comfort” letters in
connection with similar underwritten offerings of equity securities by similar companies; (iv) if an underwriting agreement is entered into, provide that the
same shall contain indemnification provisions and procedures customary in similar underwritten offerings of equity securities by similar companies and
consistent with the provisions of Section 4.01 hereof; and (v) deliver such documents and certificates as may be reasonably requested by the selling Holder or
Holders, their counsel and the managing underwriter(s) to evidence the continued validity of the representations and warranties made pursuant to clause (i)
above and to evidence compliance with any customary conditions contained in the underwriting agreement or other agreement entered into by the Company.

          (k) Make available for inspection by a single representative of the selling Holder or Holders and their applicable Designated Secured Lenders, and the
managing underwriter(s), if any, and their respective attorneys or accountants, at the offices where normally kept, during reasonable business hours, financial
and other records, pertinent corporate documents and properties of the Company, and cause the officers, directors and
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employees of the Company to supply all information in each case reasonably requested by any such representative, managing underwriter(s), attorney or
accountant in connection with such Registration Statement.

          (l) (i) Use reasonable best efforts to cause all shares of Company Common Stock covered by a Registration Statement to be listed on the national
securities exchange on which the Company Common Stock is then listed, and enter into such customary agreements, including a supplemental listing
application and indemnification agreement in customary form; provided, however, that the applicable listing requirements are satisfied, and (ii) provide a
transfer agent and registrar for such Registrable Securities covered by such Registration Statement no later than the effective date of such Registration
Statement. For the avoidance of doubt, the Company shall bear the cost of all reasonable expenses associated with any listing.

          (m) Make reasonably available senior executives of the Company to participate in “road show” and other marketing presentations from time to time as
reasonably requested by the managing underwriter(s), if any.

          SECTION 3.03. Suspension of Sales. During (i) any Scheduled Black-Out Period, (ii) upon receipt of written notice from the Company that the Board
has determined, in good faith, that permitting continuing offers and sales of Registrable Securities registered under a shelf Registration Statement would
require the disclosure of material non-public information concerning the Company that at the time is not, in the good faith judgment of the Board, in the best
interests of the Company to disclose and is not, in the opinion of the Company’s counsel, otherwise required to be disclosed, the period during which allowing
such offers and sales would require such disclosure (provided that (x) the Company may not suspend use of the applicable Registration Statement pursuant to
this clause (ii) for a period of more than 45 days per notice, (y) the total number of days that any such suspensions pursuant to this clause (ii) may be in effect
in any 12-month period shall not exceed 90 days in the aggregate, less (without duplication) the number of days during such 12-month period in which any
deferrals pursuant to Section 2.01(e) are or have been in effect, and (z) the Company shall not exercise its right to suspend use of a Registration Statement
pursuant to this clause (ii) more than three times in the aggregate in any 12-month period, less the number of deferrals pursuant to Section 2.01(e) that are or
have been in effect during such 12-month period), or (iii) the period following receipt of written notice from the Company that a Registration Statement,
Prospectus or prospectus supplement contains or may contain an untrue statement of a material fact or omits to state a material fact required to be stated
therein or necessary to make the statements therein not misleading (excluding for purposes of this clause (iii) any event or circumstances to which clause
(ii) could be applicable), the selling Holder or Holders and their applicable Designated Secured Lenders shall discontinue disposition of Registrable Securities
pursuant to the applicable Registration Statement until the termination of such Scheduled Black-Out Period or until the selling Holder or Holders and their
applicable Designated Secured Lenders have received copies of a supplemented or amended Prospectus or prospectus supplement, or until the selling Holder
or Holders and their applicable Designated Secured Lenders are advised in writing by the Company that the use of the Prospectus and, if applicable,
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prospectus supplement may be resumed. If so directed by the Company, in the case of a suspension pursuant to clause (iii), the selling Holder or Holders and
their applicable Designated Secured Lenders shall deliver to the Company (at the Company’s expense) all copies, other than permanent file copies then in
their possession, of the Prospectus and, if applicable, prospectus supplement covering such Registrable Securities current at the time of receipt of such
suspension notice. The Company shall use reasonable best efforts to cure any untrue statement of a material fact or material omission in order to permit the
resumption of dispositions at the earliest practicable date following a suspension in accordance with clause (iii).

          SECTION 3.04. Furnishing Information. It shall be a condition precedent to the obligations of the Company to include the Registrable Securities of any
Holder and its Designated Secured Lenders in any Registration Statement that the applicable Holder or its applicable Designated Secured Lender furnish to
the Company such information regarding itself, the Registrable Securities held by or pledged to it and the intended method of disposition of such securities as
shall be required to effect the registered offering of its Registrable Securities in accordance with the Securities Act and the requirements of the applicable
Securities Act form. As a condition to any Designated Secured Lender being named as a selling security holder in any Registration Statement pursuant hereto,
the Company may, in its discretion, require that such Designated Secured Lender confirm in writing its agreement to comply with the obligations of a
Designated Secured Lender specified in this Agreement with respect to such registration.

ARTICLE IV

Indemnification and Contribution

          SECTION 4.01. Indemnification. (a) In connection with each registration pursuant to Article II, the Company agrees to indemnify and hold harmless
each selling Holder and each Designated Secured Lender named as a selling security holder in the applicable Registration Statement, and each person, if any,
who controls any such person within the meaning of Section 15 of the Securities Act, as follows:

     (i) against any and all loss, liability, claim, damage and expense whatsoever, as incurred, arising out of an untrue statement or alleged untrue
statement of a material fact contained in the Registration Statement (or any amendment thereto), or the omission or alleged omission therefrom of a
material fact required to be stated therein or necessary to make the statements therein not misleading, or arising out of an untrue statement of a material
fact included in any preliminary prospectus or the Prospectus (or any amendment or supplement thereto), or the omission or alleged omission therefrom
of a material fact necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading; and
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     (ii) against any and all loss, liability, claim, damage and expense whatsoever, as incurred, to the extent of the aggregate amount paid in settlement of
any litigation, or investigation or proceeding by any governmental agency or body, commenced or threatened, or of any claim whatsoever based upon
any such untrue statement or omission, or any such alleged untrue statement or omission, if such settlement is effected with the written consent of the
Company, which consent shall not be unreasonably withheld;

provided, however, that, with respect to any selling Holder or Designated Secured Lender, this indemnity shall not apply to any loss, liability, claim, damage
or expense to the extent arising out of an untrue statement or omission or alleged untrue statement or omission made in reliance upon and in conformity with
written information furnished to the Company by such selling Holder or Designated Secured Lender expressly for use in the Registration Statement (or any
amendment thereto), or any preliminary prospectus or the Prospectus (or any amendment or supplement thereto).

          (b) Each selling Holder and each Designated Secured Lender agrees, severally and not jointly, to indemnify and hold harmless the Company, its
directors, each of its officers who signed a Registration Statement and the other selling Holders and applicable Designated Secured Lenders, and each person,
if any, who controls the Company, any other selling Holder or any Designated Secured Lender within the meaning of Section 15 of the Securities Act, against
any and all loss, liability, claim, damage and expense described in the indemnity contained in Section 4.01(a), as incurred, but only with respect to untrue
statements or omissions, or alleged untrue statements or omissions, made in the Registration Statement (or any amendment thereto), or any preliminary
prospectus or the Prospectus (or any amendment or supplement thereto), in reliance upon and in conformity with written information furnished to the
Company by such selling Holder or Designated Secured Lender expressly for use in the Registration Statement (or any amendment thereto), or any
preliminary prospectus or the Prospectus (or any amendment or supplement thereto); provided that no such selling Holder or Designated Secured Lender shall
be liable under this Section 4.01 for any amounts exceeding the product of the sales price per Registrable Security and the number of Registrable Securities
being sold pursuant to such Registration Statement or Prospectus by such selling Holder or Designated Secured Lender.

          (c) Each indemnified party shall give prompt notice to each indemnifying party of any action commenced against it in respect of which indemnity may
be sought hereunder, but failure to so notify an indemnifying party shall not relieve the indemnifying party from any liability it may have under this
Agreement, except to the extent that the indemnifying party is prejudiced thereby. If it so elects, after receipt of such notice, an indemnifying party, jointly
with any other indemnifying parties receiving such notice, may assume the defense of such action with counsel chosen by it; provided, however, that the
indemnified party shall be entitled to participate in (but not control) the defense of such action with counsel chosen by it, the reasonable fees and expenses of
which shall be paid by such indemnified party, unless a conflict would arise if one counsel were to represent both the indemnified party and the indemnifying
party, in
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which case the reasonable fees and expenses of counsel to the indemnified party shall be paid by the indemnifying party or parties. In no event shall the
indemnifying party or parties be liable for a settlement of an action with respect to which they have assumed the defense if such settlement is effected without
the written consent of such indemnifying party, or for the reasonable fees and expenses of more than one counsel for (i) the Company and its officers,
directors and controlling persons as a group, and (ii) the selling Holders, the applicable Designated Secured Lenders and their controlling persons as a group,
in each case, in connection with any one action or separate but similar or related actions in the same jurisdiction arising out of the same general allegations or
circumstances; provided, however, that if, in the reasonable judgment of an indemnified party, a conflict of interest may exist between such indemnified party
and the Company or any other of such indemnified parties with respect to such claim, the indemnifying party shall be obligated to pay the reasonable fees and
expenses of such additional counsel.

          SECTION 4.02. Contribution. (a) If the indemnification provided for in or pursuant to Section 4.01 is due in accordance with the terms hereof, but held
by a court of competent jurisdiction to be unavailable or unenforceable in respect of any losses, claims, damages, liabilities or expenses referred to therein,
then each applicable indemnifying party, in lieu of indemnifying such indemnified party, shall contribute to the amount paid or payable by such indemnified
party as a result of such losses, claims, damages, liabilities or expenses in such proportion as is appropriate to reflect the relative fault of the indemnifying
party on the one hand and of the indemnified party on the other in connection with the statements or omissions which result in such losses, claims, damages,
liabilities or expenses as well as any other relevant equitable considerations. The relative fault of the indemnifying party on the one hand and of the
indemnified party on the other shall be determined by reference to, among other things, whether the untrue or alleged untrue statement of a material fact or
the omission or alleged omission to state a material fact relates to information supplied by the indemnifying party or by the indemnified party, and by such
party’s relative intent, knowledge, access to information and opportunity to correct or prevent such statement or omission. In no event shall the liability of any
selling Holder or Designated Secured Lender be greater in amount than the amount for which such selling Holder or Designated Secured Lender would have
been obligated to pay by way of indemnification if the indemnification provided for under Section 4.01(a) had been available under the circumstances.

          (b) No person guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from
any person who was not guilty of such fraudulent misrepresentation. For purposes of this Section 4.02(b), each director of the Company, each officer of the
Company who signed a Registration Statement, and each person, if any, who controls the Company or a selling Holder or Designated Secured Lender within
the meaning of Section 15 of the Securities Act shall have the same rights to contribution as the Company or such selling Holder or Designated Secured
Lender, as the case may be.
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ARTICLE V

Miscellaneous

          SECTION 5.01. Indemnities to Survive. The indemnity and contribution agreements contained in this Agreement shall remain operative and in full
force and effect regardless of (i) any termination of any underwriting or agency agreement; (ii) any investigation made by or on behalf of the selling Holder or
Holders, any applicable Designated Secured Lender, the Company or any underwriter or agent or controlling person; or (iii) the consummation of the sale or
successive resales of the Registered Securities.

          SECTION 5.02. Lock-Up Agreements. (a) The Company agrees that, in connection with an underwritten offering in respect of which Registrable
Securities are being sold, if requested by the managing underwriter(s), it will not, directly or indirectly, sell, offer to sell, grant any option for the sale of, or
otherwise dispose of, any Company Common Stock or securities convertible into or exchangeable or exercisable for Company Common Stock (subject to
customary exceptions), other than any such sale or distribution of Company Common Stock upon conversion of the Preferred Stock or upon exercise of the
Warrants, for a period of 90 days from the effective date of the registration statement pertaining to such Registrable Securities or such shorter period to which
the selling Holder or Holders and the Designated Secured Lenders are subject.

          (b) The lock-up agreements set forth in Section 5.02(a) shall be subject to customary exceptions that may be set forth in a written underwriting
agreement.

          SECTION 5.03. Enforcement. The Company, the Holders and the Designated Secured Lenders agree that irreparable damage would occur in the event
that any of the provisions of this Agreement were not performed in accordance with their specific terms or were otherwise breached. It is accordingly agreed
that the Company, the Holders and the Designated Secured Lenders shall be entitled to an injunction or injunctions to prevent breaches of this Agreement and
to enforce specifically the terms and provisions of this Agreement in the Delaware Court of Chancery (and if the Delaware Court of Chancery shall be
unavailable, in any Delaware State court or the Federal court of the United States of America sitting in the State of Delaware), this being in addition to any
other remedy to which they are entitled at law or in equity. Each of the parties agrees that it will not oppose the granting of an injunction, specific
performance and other equitable relief on the basis that (x) any party has an adequate remedy at law or (y) an award of specific performance is not an
appropriate remedy for any reason at law or equity.
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          SECTION 5.04. Rule 144 Reporting. With a view to making available to the Holders the benefits of certain rules and regulations of the SEC which may
permit the sale of the Registrable Securities to the public without registration, the Company agrees to use reasonable best efforts to:

          (a) for so long as it is subject to the periodic reporting obligations of the Exchange Act, make and keep public information available, as those terms are
understood and defined in Rule 144(c)(1) or any similar or analogous rule promulgated under the Securities Act, at all times after the effective date of this
Agreement;

          (b) for so long as it is subject to the periodic reporting obligations of the Exchange Act, file with the SEC, in a timely manner, all reports and other
documents required of the Company under the Exchange Act; and

          (c) furnish to the Holders and any Designated Secured Lenders forthwith upon request: (i) in the event the Company is no longer subject to the
reporting requirements of Section 13 or 15(d) of the Exchange Act, a written statement by the Company as to its compliance with the reporting requirements
of Rule 144 under the Securities Act and of the Exchange Act; (ii) in the event the Company is subject to the reporting requirements of Section 13 or 15(d) of
the Exchange Act, a copy of the most recent annual or quarterly report of the Company; and (iii) such other reports and documents as the Holders may
reasonably request in availing themselves of any rule or regulation of the SEC allowing them to sell any such securities without registration; provided,
however, that the Company shall be deemed to have furnished any such document if it shall have timely made such document available on the SEC’s
Electronic Data Gathering, Analysis and Retrieval System, or a successor system.

          SECTION 5.05. Notices. Any notice, demand or delivery to the Investor Representative or the Company authorized by this Agreement shall be
sufficiently given or made when mailed if sent by first-class mail, postage prepaid, addressed to the Investor Representative or the Company, as applicable, as
follows:

          if to the Investor Representative, to:

Jacobs Private Equity, LLC
350 Round Hill Road
Greenwich, CT 06831
Facsimile: 203-661-6684
Attention: Bradley S. Jacobs
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          with a copy to:

Cravath, Swaine & Moore LLP
Worldwide Plaza
825 Eighth Avenue
New York, NY 10019
Facsimile: 212-474-3700
Attention: Eric L. Schiele, Esq.

          if to the Company, to:

XPO Logistics, Inc.
3399 South Lakeshore Drive, Suite 225
Saint Joseph, MI 49085
Facsimile: 269-695-7458
Attention: John D. Welch,

or such other address as shall have been furnished to the party giving or making such notice, demand or delivery.

          Any notice required to be given by the Company to the Holders (other than the Investor Representative) or any Designated Secured Lenders pursuant to
this Agreement shall be made by mailing by registered mail, return receipt requested, to such Holders at their respective addresses shown on the register of
the Company or to such Designated Secured Lenders at their respective addresses designated in writing to the Company by the applicable Holders. Any
notice that is mailed to any such Holder or Designated Secured Lender in the manner herein provided shall be conclusively presumed to have been duly given
when mailed, whether or not such Holder or Designated Secured Lender receives the notice.

          SECTION 5.06. Governing Law. This Agreement shall be governed by, and construed in accordance with, the laws of the State of Delaware, regardless
of the laws that might otherwise govern under applicable principles of conflicts of laws thereof.

          SECTION 5.07. Assignment; Persons Benefiting. Any Holder may assign all or a portion of its rights hereunder (including the exclusive right to
exercise the Registration Rights with respect to such Holder’s Registrable Securities) to any person (including any secured lender or other pledgee of such
Holder) to which such Holder assigns or transfers any interest in all or a portion of such Holder’s Registrable Securities. The Company shall acknowledge any
such assignment promptly upon the written request (including documentation reasonably satisfactory to the Company of such assignment) of such Holder or
such Holder’s assignee. This Agreement shall be binding upon and inure to the benefit of the Company and the Investor Representative, and their respective
successors, assigns, beneficiaries, executors and administrators, and the Holders from time to time of the Registrable Securities, and the Designated Secured
Lenders. Except as otherwise expressly provided herein, nothing in this Agreement is intended or shall be construed to confer upon any person, other than the
Company, the
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Investor Representative, the Holders and the Designated Secured Lenders, any right, remedy or claim under or by reason of this Agreement or any part
hereof.

          SECTION 5.08. Counterparts. This Agreement may be executed in any number of counterparts, including by means of facsimile and/or electronic mail
transmission, each of which shall be deemed an original, but all of which together constitute one and the same instrument.

          SECTION 5.09. Amendments. Neither this Agreement nor any provisions hereof shall be waived, modified, changed, discharged or terminated other
than in a writing signed by each of the Company and the Majority Holders.

          SECTION 5.10. Severability. If any provision of this Agreement or the application of any such provision to any person or circumstance shall be held
invalid, illegal or unenforceable in any respect by a court of competent jurisdiction, such invalidity, illegality or unenforceability shall not affect the validity,
legality or enforceability of any other provision hereof and the invalidity of a particular provision in a particular jurisdiction shall not invalidate such
provision in any other jurisdiction.

          SECTION 5.11. Headings. The descriptive headings of the several Articles and Sections of this Agreement are inserted for convenience and shall not
control or affect the meaning or construction of any of the provisions hereof.

          SECTION 5.12. Entire Agreement. This Agreement constitutes the entire agreement between the parties hereto with respect to the subject matter
hereof, and supersedes all prior agreements and understandings, both written and oral, between the parties with respect to the subject matter hereof.

          SECTION 5.13. Attorney’s Fees. In any action or proceeding brought to enforce any provision of this Agreement, the successful party shall be entitled
to recover reasonable attorney’s fees in addition to its costs and expenses and any other available remedy.

          SECTION 5.14. Limitation of Liability. No party to this Agreement shall be liable to any other party for any consequential, indirect or special damages
under any provision of this Agreement or for any consequential, indirect, punitive or special damages arising out of any act or failure to act hereunder even if
that party has been advised of or has foreseen the possibility of such damages.
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          IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as of the date first above written.
     
 XPO LOGISTICS, INC.

  

 by  /s/ Michael R. Welch   
  Name:  Michael R. Welch  
  Title:  Chief Executive Officer  
 

 



 

     
 JACOBS PRIVATE EQUITY, LLC,

for itself and on behalf of each of the
other Initial Holders listed on Schedule I
hereto
 

 

 by  /s/ Bradley S. Jacobs   
  Name:  Bradley S. Jacobs  
  Title:  Managing Member  
 

 



 

SCHEDULE I

INITIAL HOLDERS

Albert J. Jacobs Trust
Fred Bratman
Ronald B. Brown
Sharon Jacobs Brown
Charles Cahn III
Charlotte S. Jacobs Trust
Eli Dominitz
Martin Flumenbaum
Ben Gordon
William Harrison
Jacobs Private Equity, LLC
Theodore R. Jacobs
Adrian P. Kingshott
Michael J. Kneeland
James J. Martell
Michael G. Jesselson 4/8/71 Trust
Michael G. Jesselson 12/18/80 Trust
Michael S. Nervick Revocable Trust dated 5/26/05
Robert Nardone
Jay Novik
Lucy M. Peterson
Springer Wealth Management LLC
Taha, LLC
Christopher Tsai
Tong Yu
XPO Partners LLC

 



Exhibit 99.5

Jacobs Private Equity, LLC
350 Round Hill Road
Greenwich, CT 06831

September 2, 2011

XPO Logistics, Inc.
429 Post Road
Buchanan, MI 49107

Gentlemen:

     Reference is made to the Investment Agreement, dated June 13, 2011, among Jacobs Private Equity, LLC, a Delaware limited liability company (“JPE”),
certain other investors (such other investors, the “Investors”), and Express-1 Expedited Solutions, Inc., now known as XPO Logistics, Inc., a Delaware
corporation (the “Company”), as amended (the “Investment Agreement”), pursuant to which JPE and the Investors made an investment in the Company as of
the date hereof. On the date hereof, in accordance with the terms and conditions of the Investment Agreement, the Company issued to JPE, for $67,500,000 in
cash, (i) 67,500 shares of Series A Convertible Perpetual Preferred Stock of the Company (the “Preferred Stock”), which are initially convertible into an
aggregate of 9,642,857 shares of Company common stock, and (ii) warrants to initially purchase 9,642,857 shares of Company common stock (the
“Warrants”) at an initial exercise price of $7.00 per share. The shares of Preferred Stock, the Warrants and the shares of common stock issued or issuable upon
conversion of the Preferred Stock or exercise of the Warrants are referred to, collectively, as the “Registrable Securities”.

     Although JPE intends to exercise its right to request the registration of the sale of the Registrable Securities on a Registration Statement on Form S-3, JPE
would like to confirm its commitment to the long-term success of the Company. To reinforce JPE’s long-term commitment to the Company and its
stockholders, JPE, acting unilaterally and voluntarily, hereby commits to the Company that, during the period ending one year from the date hereof, it will not
sell or otherwise transfer any of the Registrable Securities, other than transfers to affiliates, who will also make such commitment, or as security for financial
planning purposes and charitable contributions.
     
 Very truly yours,

JACOBS PRIVATE EQUITY, LLC,
 

 

 by  /s/ Bradley S. Jacobs  
  Name:  Bradley S. Jacobs  
  Title:  Managing Member  
 


